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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

0 ' D r i s c o l l ,  J a m e s

dlb/a Fleet Fuel Service Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 &, 29 of the Tax Law

for  the  Per iod  B/1 /65  -  2 /28173.

o f

o f

the Pet i t ion

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Depart^ment of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Determinat ion by mai l

upon O 'Dr isco l l ,  James ,  d lb la  F lee t  Fue l  Serv ice  Co. ,  the  pe t i t ioner  in  the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

O f D r i s c o l l _ ,  J a m e s
d/b/a Fleet Fuel Service Co.
Ninham Rd., RFD #3
Carmel,  NY 10512

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last address of the

pet i t ioner .

Sworn to before me this

2nd day of January, 1980.
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0 ' D r i s c o l l ,  J a m e s

d/b la  F lee t  Fue l  Serv ice  Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax l,aw
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Determinat ion by mai l

upon Gertrude Belvedere the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Ms. Gertrude Belvedere
Woodland Terrace, Seven Hi l ls Lake
Carme1,  NY 10512

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said t / rapper is the last

known address of the representative o pet i t i

Sworn to before me this

2nd day of January, 1980.

AI'FIDAVIT OF UAITING



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

O ' D r i s c o l l ,  J a m e s
d/b /a  F lee t  Fue l  Serv ice  Co.
Ninham Rd. , RFD /f3
Carmel ,  NY 10512

D e a r  M r .  0 r D r i s c o l l :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f13g & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI'IMISSION

cc:  Pet i t . ioner 's  Representa t ive
Gertrude Belvedere
Woodland Terrace, Seven HiI ls Lake
Carmel ,  NY 10512
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STAIIE TA)( COMMISSION

In the ltfiatter of the Application :

o f :

JAI\4ES OIDRTSCOLL dTb/A/ : DEIERMI}IATICN
FT.;EEI FUET SEKTTCE CO.

:
for Revision of a Determination or for Refr.:nd
of Sales and Use Taxes under Articles 28 ard :
29 of the Ta>< Law for ttre Period Augrust 1,
1965 through Februa4r 28, L973. :

Applicant, Janes OrDrisooll, d/b/a Fleet Flrel Senzice @., Ninham rcad, RFD

#3' Carnel, New York 10512, filed an application for revision of a deterrnination

or for refr-urd of sales and use taxes unden Articles 28 and 29 of thre Ta>< Iaw for

the period August 1, 1965 ttrrough Februarry 28, 1973 (File No. 01457).

A forrnal hearj-ng was held before Neil Fabricant, Hearing Officer, at the

offices of the State Tax @nnission, Thp ldcrld Trade Csrter, Na,u York, Na,u York,

on Jtre 23t L977 at 1:15 P.M. Applicant appeared by C,ertrude Belvedere, Esg.

The sales Ta< Bureau atrpeared by Peter Gotty, Esq. (Richard Kaufman, Esq., of

counsel).

ISSUES

r. Mtether sales of gasoline an<l diesel fuel by applicant wene ncn.ta;<able

sales by reason of Federal control.

II. ltlhether applicant's sales of diesel fueL to fishjng parby boats were tax

exenpt urder the provisions of section I115(a) (8) of ttre Tax l.arn/, as sales to

ccnrnercial- vessels engaged in interstate or foreign cofinerce.
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FINDINGS OF FACT

1. On .l4ay L7, L973, as tlre result of an audit, the Sa1es Tax Br-rreau issued

a Notice of Determjrntion ard Dernand for Palzment of Sales and Use Ta<es Dre

against atrplicant, James O'Drj-saoIL d,tb/a F1eet F\rel Senrice @. Ttre lbtice

assessed a tax due of $361640.66, plus penalty ard interest of 5L6,994.02, for a

total due of $53'634.68 for tlre period Augrust 1, 1965 ttrrough Febrr:a4z 28, 1973.

2. Applicant tinely filed on July 2t L973 an application for a hearing to

revierrar ttre aforsnentioned deterraination.

3. D:ring the period under renrieiv, applicant operated a retajl- nptor fuel

busjness selling gasoline and diesel fuel for use in vessels. Applicarrtrs

business activities were carried on aboard a floatjng barge in Sheepshed B.y,

Neur York and aboard the vessel ttre "Oi1 King."

4. Applicant's sales were ccrnprised nrostly of sales of diesel fuel to

operators of fishing party boats that were fipored in Sheepshead Bay. Tlre fishing

party boats were openated for tlre pu4)ose of secr:ring paying passengers for

fishing trips. In the course of ttre fishing trips, these boats frequerrtly

passed nearer to the Nev'r Jersey shore tttan to the Ne\^r york shore, and usualty

travelled to fishing locations in waters furtLrer tlran tlrree rniles frcm ttre Nery

York coastline. The vessels did not lard at any Nov Jersqg or foreign port but

returned to sheepshead Bay upon corpretion of threir voyages.

5. Applicant made additional sales of diesel fuel to the Day Line, Inc.,

the Circle Line Statute of LiSerty Ferqf, fnc. and tlre Circle Line Sightseeing

Yachts, Inc. Exenption certificates were received wtrich covered tlese sa1es.
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6. Applicant's sales of gasoline were rnade to ccnparably situated vessels

and snaller, privately-cn^nred vessels. Atl sales were made from punps situated on

ttre floating barge in Sheepstread Bay. Sales tax was crcllected, retrnrted ard

remitted on tlre sal-es ttnt were nnde to privately-used boats.

7. On audit, tlre Sales Tax Bureauts auditor was unable to secure for

e:<amination aII tlre books ard records of applicarrt for dtrring the oourse of his

revievr I{r. Janes OrDriscoll becane ilf ard required hospitalization. Using

available records, ttre gross sales of applicant was estirnated. In tlre auditorts

deterrnination of ta><able sales, there was no alloriance for tlre sales to tlre tour

lines furnishing e>cerption docunerrts. Credit was allortred agajnst tlre tax detennined

due for ttre palznents ttlat were made wittr ttre returns filed for the period August 1,

1965 through Ncvember 30, 1968.

B. Applicant's vessel t}re "OiI King" was self-propelled and was capable of

carrying just over 201000 gallons of nptor fuel. ffie vessel was ttre sole nrode

for ttre distribution of dj-esel fuel, alttrough applicant also used tlle boat to

obtai-n frcrn depots in Noar Jersey all the rnotor fuel ttrat was sold.

9. TtIe "oil King" was U-censed and operated under ttre rules ard regulations

of ttre United States Coast G\rard as were ttre fistr:Jng parby boats tlrat applicant

serviced.

10. the waters where applicantrs sales were made were navj.gable waters

within t.Lre territorial bor,rndries of New York that cane urxler Federal rnaritime

jurisdiction.

@NCX,USIONS OF IAh'

A. That sales of gasoline ard diesel fuel by applicarrt on navigable waters

within ttre territorial boundaries of Nqr,r York are subject to ttre sales tax

inposed by section 1105 (a) of tlre To< Law.
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B. That applicantrs sales of diesel fuel to fishing party boats are not

exenpt sales as said boats are rpt "ccflurercial vessels prirnarily engaged in

interstate or foreign ccrmerce" wittrin tlre neaning and iltent of section 1115 (a) (8)

of the Tax Law.

C. That sales of diesel fi.rcI by applicant to ttre Day Line, Inc., the

Circle Lj-ne Statute of Liberty Ferl1l, Inc. and ttre Circle Line Sightseeing

Yachts, Inc. are occluded from sales tax by reason of ttre acceptance of a properly

conpleted exenption certificate.

D. That ttre application of Jares O'DriscrolJ- dtb/a Fleet F\:eI Senrice @. is

granted to thre e<tent set forttr jn "Conclusion of I€Nnr "C"; ttrat tLre Sales Ta<

Btrreau is hereby directed to acaordjngly nurdify tlre Notice of Detennination arrl

Denmd for Palznent of Sales and Use Taxes Due issued l4ay 17, L973, and tlrat,

except as so granted, tkre application is in all other respects denied.

DATED: Albany, New York STATE TAJ( @I\4I'IISSICD[

JAN 2 1980


